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SOUTH AFRICAN

SECURITISATION FORUM




MINUTES OF THE LEGAL & REGULATORY SUB COMMITTEE MEETING HELD AT THE OFFICES OF ENS ON THURSDAY 31 JANUARY 2019 AT 11:00 AM
Minutes of the previous meeting

The minutes of the previous meeting held on 2 November 2018 was approved. The attendance register has been circulated and signed by all attendees.
Matters Arising

There were no matters arising.
Matters for Discussion
3.1. JSE Debt Listings Requirements
HA informed the Committee that a comprehensive document with comments to the JSE was submitted on the 15th of November 2018. The comments dealt primarily with the Forum’s concerns relating to:

1. The proposed introduction of an investor representative;

2. Enhanced compulsory corporate governance requirements (King IV) and directors liability; and

3. The introduction of a professional debt segment.

Subsequently, the JSE held an industry workshop on the 17th of January 2019 to discuss the proposed amendments. The Forum was represented by ED, DT and HA. Other attendees were representatives of the JSE, ASISA, BASA, the DIA, law firms, Issuers and National Treasury. The session was chaired by Prof. Michael Katz from ENS.  It was a useful day and the key take away from a securitisation perspective were that there is a general acknowledgment that securitisation issuers should be treated differently most notably as far as compliance with King IV is concerned.  HA indicated that other key take aways from the meeting were:

1. The JSE considers that its primary mandate is to protect investors based on reference to the Financial Markets Act hence an investor bias iro the proposed amendments;

2. It is clear that the introduction of the proposed investors representative is driven by investors and is something they feel strongly about. There is still a strong feeling amongst investors that arrangers do not fulfil their role in ensuring that investors comments on documentation are considered fairly. In addition, investors feel that there is no central point of contact in the event of a default or restructure and no ability for Investors to find each other or to call meetings. There was broad agreement that a central point of contact/representative at default/restructure stage makes sense. As far as the negotiation stage is concerned, BASA and the DIA however feels that there are different ways to deal with these concerns than to appoint an investor representative;

3. Concerns regarding failed governance practices at SOC’s and failed corporate drove the enhanced corporate governance practices and proposed changes are something investors feels strongly about. Examples highlighted were Steinhoff, PPC, Umgeni Water Board firing its board and ABIL; 

4. The Chairman was of the view that enhanced regulation and corporate governance is necessary, but it must be balanced and cost effective and that international best practice in bond markets is helpful but not conclusive;

5. There was extensive discussion on loan markets and, loan vs bond terms.  Investors feel that banks in the loan market have superior rights, can act earlier based on loan covenants and have better information. They are also of the view that Investors can’t generally call meetings and have no central point of contact or legal representation in the event of default/ work-out; and 

6. A discussion of the Professional Debt Segment concluded that more work is required to make this proposed market viable and the JSE was willing to engage as was ASISA. 

General

The next meeting will be scheduled for 2 May 2019.
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